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FILE: B-216685.2 DATE: December 4 ,  1984 

MATTER OF: MTR, 1nc.--Recluest for Reconsideration 

0 IO EST: 

Request for reconsideration of decision hold- 
ing that protester has stated no basis of 
protest is denied where protester has not 
shown that prior decision is erroneous. 

Protest not filed within 10 working days of 
the date the basis for protest was known is 
untimely. 

MTR, Inc. requests reconsideration of our decision 

which we summarily denied its protest concerning the Army's - 

rejection of MTR's bid as mistaken under invitation for 
bids DAAA22-84-B-0161. 

b T R ,  Inc., B-216685, Oct. 23, 1984, 84-2 CPD W - , in 

We denied the protest because on its face it estab- 
lished no basis for us to conclude that the agency acted 
improperly. We pointed out that MTR had not indicated in 
its protest where it believed the contracting officer's 
decision was in error. MTR simply appeared to be 
unwilling to acknowledge that an error had been made: we 
stated that a bid must be rejected where it is apparent 
that a mistake has been made despite the bidder's denial of 
mistake. Mullins Protective SerGices, Inc. , B-208674, J' 
Dec. 23, 1982, 82-2 CPD ll 561. 

MTR states that it was unaware that protests could be 
decided summarily and argues that, had a full report been 
received from the contracting activity, the record would 
have supported its protest. FTR maintains that its bid was 
not mistaken and states that the specifications were 
defective because they failed to specify the extent of con- 
crete and reinforcing steel required. MTR also says that 
one of the contracting officer's findings, which concerned 
the pricing of a special concrete mixture, was in error 
because MTR's concrete supplier stated in its quotation 
that it would supply that special mixture. Further, MTR 
contends that the contracting officer also was incorrect 
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r e g a r d i n g  t h e  i n c l u s i o n  of dumping  a n d  o t h e r  m i s c e l l a n e o u s  
costs i n  i t s  b i d  b e c a u s e  t h e y  were a l s o  i n c l u d e d  i n  t h e  
c o n c r e t e  s u p p l i e r ' s  q u o t a t i o n .  MTR a d m i t s  t h a t  t h e  con-  
t r a c t i n g  o f f i c e r  was correct  i n  d e t e r m i n i n g  t h a t  o v e r h e a d  
cost  was n o t  b r o k e n  o u t  on i t s  work s h e e t s ,  b u t  asserts 
t h a t  t h i s  c o s t  was i n c l u d e d  i n  i t s  p r o f i t  m a r g i n .  

F i r s t ,  c o n c e r n i n g  t h e  summary d e n i a l  of t h e  p ro tes t ,  
o u r  B i d  P r o t e s t  P r o c e d u r e s  r e q u i r e  t h a t  a protest s t a t e  t h e  

( 1 9 8 4 ) .  A l s o ,  t h e  p r o c e d u r e s  s t a t e  a t  s e c t i o n  2 1 . 3 ( 9 )  
p ro tes t  t o  t h e  e x t e n t  f e a s i b l e .  4 C.F.R. S 2 1 . 1 ( 2 )  

t h a t  : 

g r o u n d s  o f  p r o t e s t  a n d  t h a t  t h e  p ro tes te r  f u l l y  

" N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  of t h i s  
S 2 1 . 3 ,  when o n  i t s  face a protest  i s  c l e a r l y  
w i t h o u t  l e g a l  merit . . . t h e  p r o t e s t  s h a l l  
be s u m m a r i l y  d e n i e d  . . . w i t h o u t  a report  
f r o m  t h e  a g e n c y .  . . . I *  

Our  p r o c e d u r e s  t h u s ,  c l e a r l y  p r o v i d e  for  summary d e n i a l  of 
a protest  i n  t h e  appropr i a t e  c i r c u m s t a n c e s .  

S e c o n d ,  MTR h a s  a d v a n c e d  n o  bas i s  t h a t  w o u l d  j u s t i f y  
a l l o w i n g  r e c o n s i d e r a t i o n .  A p a r t y  must e s t a b l i s h  i n  i t s  
r e q u e s t  f o r  r e c o n s i d e r a t i o n  t h a t  a p r ior  d e c i s i o n  c o n t a i n s  
a m i s u n d e r s t a n d i n g  of f a c t  o r  error of l a w .  4 C.F.R. J 
§ 21 .9 .  Here, t h e  d e c i s i o n  t u r n e d  on  our c o n c l u s i o n  t h a t  
MTR's p r o t e s t  d o c u m e n t s  d i d  n o t  e s t a b l i s h  a n y  b a s i s  for  
p ro te s t .  On r e c o n s i d e r a t i o n ,  MTR m a i n t a i n s  t h a t  t h e  IFB 
was d e f e c t i v e  b e c a u s e  i t  d i d  n o t  a d e q u a t e l y  s t a t e  t h e  
Army ' s  r e q u i r e m e n t s .  MTR a l s o  at tempts  t o  e x p l a i n  w h e r e  i t  
t h i n k s  t h e  c o n t r a c t i n g  o f f i c e r  was i n  e r ror .  T h e s e  asser- 
t i o n s ,  however, do n o t  c o n c e r n  t h e  c o r r e c t n e s s  of o u r  p r ior  
d e c i s i o n ,  w h i c h  t u r n e d  o n  M T R ' s  f a i l u r e  a t  t h a t  t i m e  t o  
e s t a b l i s h  a n y  g r o u n d s  fo r  p ro te s t .  MTR h a s  t h e r e f o r e  n o t  
p r o v i d e d  a b a s i s  f o r  r e c o n s i d e r i n g  o u r  d e c i s i o n .  L e  P r i x  
' l e c t r i c a l  D i s t r i b u t o r s ,  L t d . - - R e q u e s t  f o r  R e c o n s i d e r a t i o n ,  

A - 2 1 3 0 5 0  .T, O c t . 2 5 ,  1 9 8 3 ,  8 3  -2 C P D  41 500. 

A l t e r n a t i v e l y ,  i f  w e  were t o  t r e a t  t h e  r e q u e s t  f o r  
r e c o n s i d e r a t i o n  a s  a new p r o t e s t ,  w e  w o u l d  d i s m i s s  i t  .as 
u n t i m e l y .  O u r  p r o c e d u r e s  r e q u i r e  t h a t  p ro t e s t s  be f i l e d  
n o t  l a t e r  t h a n  1 0  w o r k i n g  d a y s  a f t e r  t h e  bas i s  of protest  
is known o r  s h o u l d  h a v e  b e e n  known,  w h i c h e v e r  i s  e a r l i e r .  

4 4  C.F.R. § 2 1 . 2 ( b ) ( 2 ) .  MTR s t a t e s  t h a t  i t  knew of t h e  
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b a s i s  of p r o t e s t  b y  Sep tember  27. I t  f i l e d  i t s  l a t e s t  
s u b m i s s i o n  w i t h  o u r  O f f i c e  on November 5. The m o u n d s  of 

d 

protest  now a s s e r t e d  t h e r e f o r e  are u n t i m e l y ,  as  i n d e p e n d e n t  
b a s e s  o f  p r o t e s t  m u s t  b e  i n d i v i d u a l l y  a s s e r t e d  i n  a t i m e l y  
manner.  - See, Weaver S h i p y a r d  & Drydock,  1nc.--Request f o r /  
R e c o n s i d e r a t i o n ,  B-210652.2, Apr. 5 ,  1983 ,  83-1 CPD 367. J -  

The r e q u e s t  f o r  r e c o n s i d e r a t i o n  is d e n i e d .  

M d*+ & Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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